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Bahamas
Roy Sweeting and Glenn Curry
Glinton Sweeting O’Brien

General

1 Legislation

What main legislation is applicable to insolvencies and 
reorganisations? 

The main pieces of legislation that address insolvency are The 
Companies Act, 1992 and The International Business Companies Act, 
2000, each of which has been extensively amended by legislation 
passed subsequently for that specific purpose. Equally important are 
several pieces of subsidiary legislation, these being the Companies 
Liquidation Rules 2012, the Foreign Proceedings (International 
Cooperation) Liquidation Rules 2012, the Insolvency Practitioners 
Rules, 2012, as well as the Foreign Proceedings (International 
Cooperation) (Relevant Foreign Countries) Liquidation Rules, 2016. 

2 Excluded entities and excluded assets

What entities are excluded from customary insolvency or 
reorganisation proceedings and what legislation applies to 
them? What assets are excluded or exempt from claims of 
creditors?

Bahamian legislation does not exclude any specific entity from being 
the subject of insolvency proceedings. 

Generally, no assets are excluded from insolvency proceedings or 
are exempt from claims of creditors. Assets held by a company in trust 
or by the company as custodian, however, do not make up any part of 
the company’s insolvent estate.

3 Public enterprises

What procedures are followed in the insolvency of a 
government-owned enterprise? What remedies do creditors 
of insolvent public enterprises have?

Government-owned entities in the Bahamas are governed by the same 
insolvency rules as a private company. Accordingly, the procedures and 
remedies for creditors of government entities are the same as for any 
other company. That said, there are no recorded instances of a govern-
ment-owned entity being liquidated on an involuntary basis.  

4 Protection for large financial institutions

Has your country enacted legislation to deal with the financial 
difficulties of institutions that are considered ‘too big to fail’? 

No such legislation has been enacted in the Bahamas.

5 Courts and appeals

What courts are involved? What are the rights of appeal from 
court orders? Does an appellant have an automatic right of 
appeal or must it obtain permission? Is there a requirement to 
post security to proceed with an appeal? 

In the Bahamas, the Supreme Court has original jurisdiction to handle 
insolvency disputes. Appeals of interlocutory and final orders of the 
Supreme Court lie to the Court of Appeal. An appeal of an interlocutory 
order may only be made with the leave of the Supreme Court or, failing 

that, the Court of Appeal and must be lodged within 14 days of the date 
of the order. In practice, leave to appeal an interlocutory ruling is rarely 
denied by the Supreme Court. The only exceptions to the requirement 
for leave to appeal an interlocutory order are where the order in ques-
tion grants or denies an injunction or the appointment of a receiver, 
or determines the claim of a creditor in insolvency proceedings or the 
liability of a contributor, company director or company officer.

An appeal of a final order may be lodged in the Court of Appeal as 
of right, within six weeks of the date of the order. The Court of Appeal 
has a discretion to extend this and other time periods when circum-
stances justify such an extension.  

In the Bahamas, no appeal shall lie:
• from any order allowing an extension of time for appealing from a 

judgment or order;
• from an order of a Justice of the Supreme Court giving uncondi-

tional leave to defend an action; or
• without the leave of the Supreme Court or of the court, from an 

order made with the consent of the parties or as to costs only where 
such costs are by law left to the discretion of the Supreme Court 
(leave to appeal such an order is much more difficult to obtain than 
in respect of other interlocutory orders).

There is no prima facie requirement for an appellant to post security 
for the costs of the appeal, although an appellant ordinarily resident 
outside the jurisdiction may be required to do so upon the application 
of the respondent. At the hearing of the Summons to Settle the Record 
(a directions hearing) the registrar of the Court of Appeal may (and in 
practice, always does) order that the Appellant deposit a sum of money 
with the court to secure the due prosecution of the appeal. The amount 
is entirely within the discretion of the registrar and is usually between 
B$2,000 and B$5,000.  

Types of liquidation and reorganisation processes

6 Voluntary liquidations

What are the requirements for a debtor commencing a 
voluntary liquidation case and what are the effects?

Per the Companies Act, a debtor may be wound up voluntarily if:
• the period fixed for the duration of the company by the articles 

expires or if any specific event as outlined in the articles were to 
arise that would allow the company to be dissolved;

• a resolution requiring the company to be wound up voluntarily has 
been passed by a majority of not less than three-quarters of such 
members of the company entitled to vote; or

• the members of the company have passed a resolution to the effect 
that it has been proved to their satisfaction that the company can-
not by reason of its liabilities continue its business, and it is advis-
able to wind up the same. 

It is important to note that a voluntary winding up shall be deemed to 
commence at the time of the passing of the resolution authorising such 
winding up. Further, upon voluntary liquidation, the property of the 
company shall be applied in satisfaction of its liabilities and be distrib-
uted among the members according to their rights and interests in the 
company.
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Once liquidation has begun, the company must cease all business 
activity – except those required for the liquidation. Ordinarily, if an 
event were to occur as stated in the articles of association that would 
cause the company to dissolve, the articles of association would discuss 
how the matter is to be dealt with and may even state who the volun-
tary liquidator is to be. If no such person is named, a liquidator will be 
appointed by the directors of the company. 

Per the Companies Liquidations Rules, 2012 (CLR), within seven 
days of the commencement of a voluntary liquidation, the voluntary 
liquidator must:
• file with the registrar of companies a notice of the winding up;
• file with the registrar of companies the voluntary liquidator’s con-

sent to act;
• regarding a company carrying on a regulated business, send to the 

regulator copies of the notices and any declaration registered with 
the registrar of companies; and

• publish notice of the voluntary winding up in the newspaper.

The CLR also require that within 35 days of the commencement of a 
voluntary liquidation, the voluntary liquidator must file with the reg-
istrar of companies the directors’ declarations of solvency or, in the 
absence of any declaration, a notice stating that a supervision petition 
has been presented to the court. 

7 Voluntary reorganisations

What are the requirements for a debtor commencing a 
voluntary reorganisation and what are the effects? 

There are no legislative provisions extant in the Bahamas specifically 
relevant to the reorganisation of a company or its debts. However, the 
court has a broad statutory discretion to stay liquidation proceedings 
on the application of a liquidator, a creditor or a contributory of a com-
pany and order that the company’s name be restored to the register of 
companies. Such an order can be made on whatever grounds the court 
sees fit. In addition, among the powers specifically granted to a liqui-
dator is the power to ‘promote a scheme of arrangement’ pursuant to 
a specific section of the Companies Act. The language of the relevant 
section is not happily drafted, but would appear to at least allow for an 
agreement to be made between a company and its creditors and for liq-
uidation proceedings to be stated indefinitely when such an agreement 
has been made. 

8 Successful reorganisations

How are creditors classified for purposes of a reorganisation 
plan and how is the plan approved? Can a reorganisation plan 
release non-debtor parties from liability, and, if so, in what 
circumstances?

There are no mandatory features when preparing or executing a reor-
ganisation plan (a ‘scheme’ or ‘plan’ of arrangement in the language of 
the statute). 

9 Involuntary liquidations

What are the requirements for creditors placing a debtor 
into involuntary liquidation and what are the effects? Once 
the proceeding is opened, are there material differences to 
proceedings opened voluntarily? 

A creditor desirous of placing a debtor company into involuntary liqui-
dation must present a petition to the Supreme Court of the Bahamas. A 
company may only be placed into involuntary liquidation if one or more 
of the following circumstances arise:
• a creditor to whom a company is indebted in a sum of more than 

B$1,000 has presented a statutory demand to the company and 
three weeks have elapsed without payment of the debt or securing 
of the debt;

• an executed judgment in favour of a creditor is returned unsatisfied;
• it is proved to the court’s satisfaction that the company is unable to 

pay its debts;
• it is proved to the satisfaction of the court that the value of the com-

pany’s assets is less than the amount of its liabilities; or
• the court considers that it is just and equitable that the company be 

wound up.

The court may appoint a provisional liquidator to take control of the 
estate and assets of the company pending the hearing of the petition. 
Any dispositions of property of the company by members of the com-
pany between the time of the hearing of the petition and the winding up 
of the company are void unless authorised by the court.

Save for the above, the proceedings in an involuntary liquidation 
are identical to those in a voluntary liquidation subject to the supervi-
sion of the court. 

10 Involuntary reorganisation

What are the requirements for creditors commencing an 
involuntary reorganisation and what are the effects? Once the 
proceeding is opened, are there any material differences to 
proceedings opened voluntarily? 

As there is no legislation expressly addressing involuntary reorganisa-
tion, no procedures are provided for a creditor seeking to impose reor-
ganisation on a company.

11 Expedited reorganisations

Do procedures exist for expedited reorganisations (eg, 
‘prepackaged’ reorganisations)?

No such procedures exist.

12 Unsuccessful reorganisations

How is a proposed reorganisation defeated and what is the 
effect of a reorganisation plan not being approved? What if the 
debtor fails to perform a plan?

There are no statutory provisions setting out the consequences of an 
unsuccessful reorganisation or procedures for obtaining relief there-
from.   

13 Corporate procedures

Are there corporate procedures for the dissolution of 
a corporation? How do such processes contrast with 
bankruptcy proceedings?

In the Bahamas, ‘bankruptcy’ is a strictly personal remedy (ie, only nat-
ural persons can be declared bankrupt, and not corporate entities). The 
articles of association of a company may provide for specific procedures 
to be followed if the company is voluntarily dissolved, and these will be 
binding upon the shareholders, assuming the company is solvent. The 
directors of a company in voluntary liquidation are obliged to prepare 
and agree a plan of dissolution including certain required information 
and submit it to the registrar for registration. Insolvent companies can 
only be wound up subject to the supervision of the court and, although 
the court may consider the terms of the articles and make orders that 
reflect them, its jurisdiction cannot be ousted by them and the court 
will retain all its various powers and discretions in the winding up and 
eventual dissolution of the company. 

If the company is wound up voluntarily, the liquidator is obliged 
to file a return with the registrar at the completion of the winding up, 
following which the registrar registers the return and the company is 
deemed dissolved following the expiry of three months from the date 
of registration. If the company is wound up involuntarily or subject to 
the supervision of the court, the court will make an order at the com-
pletion of the winding up declaring the company dissolved. The liqui-
dator is then obliged to deliver a copy of that order to the registrar for 
registration. 

14 Conclusion of case

How are liquidation and reorganisation cases formally 
concluded?

Liquidations are formally concluded in one of three ways:
• by the court making an order terminating the liquidation;
• by the filing of a certificate of compliance by the liquidator in com-

pliance with the Liquidations Rules of the Bahamas; or
• by the court making an order exempting the liquidator from com-

pliance with certain rules.
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An order for such termination can be made by the court on an appli-
cation by the liquidator, a creditor, or a member of the company or a 
receiver. The liquidator may have to file a report with respect to mat-
ters relevant to the application. Upon such an order being made by the 
court, the company ceases to be in liquidation and the liquidator ceases 
to hold office with effect from the date of the order or such later day as 
may be specified in the order. The company is then either declared dis-
solved or (much more rarely) returned to the register.

Insolvency tests and filing requirements

15 Conditions for insolvency

What is the test to determine if a debtor is insolvent? 

The statutory tests employed when determining whether or not a 
debtor is insolvent are the cash-flow test as well as the balance sheet 
test. Accordingly, a company is considered insolvent if it is unable to 
pay its debts when they fall due or the value of the company’s liabilities 
outweighs its assets.

16 Mandatory filing

Must companies commence insolvency proceedings in 
particular circumstances? 

Under Bahamian law, companies are not required to commence insol-
vency proceedings. Under the Companies Act, however, the directors 
are obliged to act honestly and in good faith when exercising powers 
and discharging duties. If winding up is the best option for the company 
(particularly to satisfy its debts and liabilities), then the directors are 
obliged to have the company wound up.

Directors and officers

17 Directors’ liability – failure to commence proceedings and 
trading while insolvent

If proceedings are not commenced, what liability can result 
for directors and officers? What are the consequences for 
directors and officers if a company carries on business while 
insolvent?

If directors or officers of a company continue business with knowledge 
of the company’s insolvency, the court may make an order requiring 
that the individuals concerned make such contribution to the compa-
ny’s assets as the court considers proper. There is no statutory penalty 
for failing to commence liquidation proceedings, however. 

18 Directors’ liabilities – other sources of liability

Apart from failure to file for proceedings, are corporate 
officers and directors personally liable for their corporation’s 
obligations? Are they liable for corporate pre-insolvency or 
pre-reorganisation actions? Can they be subject to sanctions 
for other reasons?

Generally speaking, officers and directors of a company are not person-
ally liable for the obligations of the company. Directors and officers of 
a company are not liable for any actions carried out in good faith. They 
are, however, liable to repay any money or contribute to the assets of 
the company on proof of specified forms of misconduct. Specifically, 
directors may be liable to repay the company for passing resolutions 
issuing shares for consideration other than money, to make good any 
amount by which consideration received is less than fair equivalent 
of money. Directors are also liable for passing resolutions authorising 
prohibited loans, prohibited purchases, redemption or acquisitions of 
shares, prohibited commissions and prohibited payment of dividends.

Directors or officers of a company are also liable for criminal 
offences committed or permitted by them.

19 Shift in directors’ duties

Do the duties that directors owe to the corporation shift to the 
creditors when an insolvency or reorganisation proceeding is 
likely? When?

Subject to their obligation not to cause the company to continue trade 
when it is insolvent, the directors remain obliged to act in the best 

interests of the company until the company is either ordered to be 
wound up or a resolution to wind up the company is passed. At that 
time, the directors are stripped of their powers, which vest in the liqui-
dator. Thereafter, the directors remain obliged to cooperate fully with 
the liquidator, providing him or her with all relevant information etc.

20 Directors’ powers after proceedings commence

What powers can directors and officers exercise after 
liquidation or reorganisation proceedings are commenced by, 
or against, their corporation?

Directors and officers of the company remain in office, but they cease 
to have any duties, functions or powers other than those sanctioned by 
the court in furtherance of the liquidation.

Matters arising in a liquidation or reorganisation

21 Stays of proceedings and moratoria

What prohibitions against the continuation of legal 
proceedings or the enforcement of claims by creditors apply 
in liquidations and reorganisations? In what circumstances 
may creditors obtain relief from such prohibitions?

According to the Companies (Winding Up Amendment) Act, at any 
time after the presentation of a winding-up petition, the company or 
any creditor or contributory may apply to the court to have any pro-
ceedings, whether criminal or civil, stayed. Continuation of any pro-
ceedings may only be sanctioned by the court. Accordingly, a creditor 
would have to apply to the court for the continuation of any proceed-
ings or to commence any proceedings after a company has been wound 
up. No such prohibition exists with a voluntary winding up.

22 Doing business 

When can the debtor carry on business during a liquidation 
or reorganisation? Is any special treatment given to creditors 
who supply goods or services after the filing? What are the 
roles of the creditors and the court in supervising the debtor’s 
business activities? 

The liquidator of a company being wound up involuntarily or volun-
tarily but subject to the supervision of the court enjoys certain specific 
powers, some of which are exercisable at his discretion, and some of 
which may only be exercised with the leave of the court. The liquidator 
may carry on the business of the company with the leave of the court 
where that is thought to be in the best interests of an orderly winding 
up. No special treatment is given to creditors who supply goods and 
services after the commencement of the proceedings, in respect of 
those goods and services. Any creditor in those circumstances would 
be best advised to supply any goods and services on a ‘cash’ basis or 
on terms that otherwise guarantee payment. If a creditors’ committee 
is appointed by the court, the committee will customarily be given a 
right of consultation with, and supervision of the liquidator. The same 
is true of a committee simply formed by the creditors that makes itself 
known to the court. 

23 Post-filing credit

May a debtor in a liquidation or reorganisation obtain secured 
or unsecured loans or credit? What priority is or can be given 
to such loans or credit?

Under both the Companies Act and the International Business 
Companies Act, a liquidator is empowered to do any of the following:
• with the leave of the court, carry on any business of the company so 

long as it is necessary for the winding up;
• with the leave of the court, draw, accept, make and endorse any bill 

of exchange or promissory note in the name and on behalf of the 
company, also to raise upon the security of the assets of the com-
pany from time to time any requisite sum or sums of money; and

• do and execute all such other things as may be necessary for wind-
ing up the affairs of the company and distributing its assets.
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Accordingly, secured or unsecured loans may be obtained for the wind-
ing up of the company. No specific priority is given to such loans. These 
loans would, however, take priority over ordinary unsecured creditors.

24 Sale of assets

In reorganisations and liquidations, what provisions apply 
to the sale of specific assets out of the ordinary course of 
business and to the sale of the entire business of the debtor? 
Does the purchaser acquire the assets ‘free and clear’ of 
claims or do some liabilities pass with the assets? 

In compulsory liquidations, the liquidator is obliged to receive the 
approval of the court before making any disposition or sale of assets of 
the company. In voluntary liquidations, however, the liquidator need 
not seek prior approval of the court before disposing of or selling assets 
of the company. 

With regard to a liquidation that is supervised by the court, the liq-
uidator can only act in accordance with the directions of the court. 

Purchasers who buy assets generally acquire the assets ‘free and 
clear’ of any claim. If, however, the assets are subject to third-party 
security interests, the purchaser may acquire the assets subject to such 
third-party interests.

25 Negotiating sale of assets

Does your system allow for ‘stalking horse’ bids in sale 
procedures and does your system permit credit bidding in 
sales? 

Bahamian rules do not include any specific provision allowing or for-
bidding stalking horse bids for assets of the debtor. However, we see no 
reason why the court would not give a liquidator leave to conduct a sale 
in this manner where that approach (employed with complete transpar-
ency) appeared to be the one most likely to secure the best result for the 
creditors. The same view applies to the question of creditors providing 
a reduction of their claims as consideration for the purchase of assets 
of the debtor (ie, there are no rules allowing or forbidding such transac-
tions, but it is certainly within the court’s power to approve them).  

26 Rejection and disclaimer of contracts 

Can a debtor undergoing a liquidation or reorganisation reject 
or disclaim an unfavourable contract? Are there contracts that 
may not be rejected? What procedure is followed to reject a 
contract and what is the effect of rejection on the other party? 
What happens if a debtor breaches the contract after the 
insolvency case is opened?

Under the Companies Liquidation Rules, a liquidator may, with leave of 
the court, file a notice of disclaimer with the court to disclaim any oner-
ous property. The Companies Winding Up Amendment Act defines 
onerous property, inter alia, as an unprofitable contract. Disclaimer 
of onerous property operates so as to determine, with effect from the 
date of the disclaimer, the rights, interests and liabilities of the com-
pany in or in respect of the property disclaimed. If the debtor company 
breaches a contract after the insolvency proceedings are commenced, 
the other party to the contract will require the leave of the court to seek 
relief from that breach against the company, but any damages due to 
the party will simply rank among the unsecured debts of the company. 

Any person party to a contract with a company in liquidation can 
also apply to the court for rescission of the contract and the court may 
order that the contract be rescinded on such terms as it thinks just in all 
the circumstances.  

27 Intellectual property assets 

May an IP licensor or owner terminate the debtor’s right to 
use the IP when a liquidation or reorganisation is opened? To 
what extent may IP rights granted under an agreement with 
the debtor continue to be used? 

Bahamian rules do not include any specific provisions regarding the 
rights of owners or licensors of intellectual property upon the insol-
vency of a user of that property. These rights would therefore be gov-
erned principally by the agreements in place between the licensor or 

owner and the debtor. If the continued use of such property were con-
sidered necessary to the orderly liquidation of the company, the liqui-
dator would be able to apply to the court for leave to pay for that use 
from assets obtained in the course of his or her duties. 

28 Personal data 

Where personal information or customer data collected by a 
company in liquidation or reorganisation is valuable, are there 
any restrictions in your country on the use of that information 
or its transfer to a purchaser?

Under the Data Protection (Privacy of Personal Information) Act of 
The Bahamas, personal information gathered by the company prior 
to liquidation may only be used for the original purpose of collecting 
such data. Therefore, if a database of personal information is one of 
the assets of a debtor, it may be sold to a third party on the condition 
that the third party use it solely for the original purpose for which it 
was compiled. Furthermore, the data cannot be kept for longer than is 
necessary for the intended purpose.

29 Arbitration processes 

How frequently is arbitration used in liquidation or 
reorganisation proceedings? Are there certain types of 
disputes that may not be arbitrated? Can disputes that arise 
after the liquidation or reorganisation case is opened be 
arbitrated with the consent of the parties? 

Arbitration of disputes generally is less common in the Bahamas than 
in many other jurisdictions, and we are unaware of any instances in 
which arbitration has been used in lieu of insolvency proceedings or as 
a means of liquidating a debtor company. However, there is no reason 
why disputes arising within the context of the insolvency proceedings 
could not be referred to arbitration with the agreement of the parties. 
In cases where a creditor claim depends for its validity on an agreement 
with the debtor that provides for binding arbitration of any disputes, 
the creditor will need the leave of the court before he or she can com-
mence or continue arbitration proceedings. Whether that leave can be 
obtained will depend in each case on the unique circumstances prevail-
ing. Bahamian law does not exclude any specific types of disputes from 
being arbitrated.

Creditor remedies

30 Creditors’ enforcement

Are there processes by which some or all of the assets of a 
business may be seized outside of court proceedings? How are 
these processes carried out?

Assets of a business other than real property which are the subject of 
an enforceable security interest can be seized by the secured creditor 
as of right. Also, a business that leases premises may have assets stored 
on those premises seized by a landlord distraining for rent, although 
the landlord will require the leave of the court before such assets can 
be sold. If the assets have been seized within the three months preced-
ing the winding-up order, the statutory preferential debts of the debtor 
company (eg, unpaid wages etc) will operate as a first charge over them. 
A mortgagee of real property owned by the business may exercise a 
statutory right of sale, but cannot foreclose on mortgaged property 
without court proceedings.   

31 Unsecured credit

What remedies are available to unsecured creditors? Are the 
processes difficult or time-consuming? Are pre-judgment 
attachments available? 

Bahamian law provides that any money judgment that goes unpaid 
operates as a charge on the real property of the judgment debtor, 
meaning that the judgment debtor cannot pass an unencumbered title 
to a purchaser without first paying the judgment debt (or in practice, 
agreeing to pay it from the proceeds of sale). There are other means by 
which judgments can be enforced against assets other than real prop-
erty, including garnishments of bank accounts, writs of possession and 
charging orders. There are no real remedies available to an unsecured 
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creditor without a judgment or an arbitral award, but in cases where 
the expense and risk are warranted, an injunction over assets may be 
obtained from the court to secure the claim pending judgment. 

Creditor involvement and proving claims 

32 Creditor participation

During the liquidation or reorganisation, what notices are 
given to creditors? What meetings are held and how are they 
called? What information regarding the administration of 
the estate, its assets and the claims against it is available to 
creditors or creditors’ committees? What are the liquidator’s 
reporting obligations? 

Once a debtor is ordered to be wound up and a liquidator is appointed, 
the court will give directions to the liquidator concerning the publica-
tion of public notices of the liquidation and for the issuance of a call 
for claims or a series of such calls. The court will also give directions 
for the liquidator to provide regular, detailed reports on the progress 
and expenses of the liquidation. These are exhibited to sworn affidavits 
and are available for inspection by creditors. The modern practice is to 
post these reports on a website set up specifically for the liquidation of 
the debtor.  

33 Creditor representation

What committees can be formed (or representative counsel 
appointed) and what powers or responsibilities do they 
have? How are they selected and appointed? May they retain 
advisers and how are their expenses funded?

A liquidation committee can be established by a creditor, a liquidator or 
shareholders of the company. Such committee may only be sanctioned 
by the court (through application to the court). The liquidation com-
mittee is empowered to appoint counsel to provide legal advice, make 
resolutions in reference to the liquidation and distribution of assets and 
in matters incidental thereto.

34 Enforcement of estate’s rights

If the liquidator has no assets to pursue a claim, may the 
creditors pursue the estate’s remedies? If so, to whom do the 
fruits of the remedies belong? Can they be assigned to a third 
party?

Creditors are not permitted to pursue estate remedies. Only the liqui-
dator may pursue such remedies. Where the liquidator has no assets 
available to him or her with which to fund recovery efforts, it would be 
possible for him or her to raise funds by the sale and assignment of one 
or more of the debtor’s accounts receivable or other choices in action. 
There would be no bar to such a sale being to an existing creditor of the 
debtor, who would then be free to pursue, and retain, whatever rem-
edies are available pursuant to the rights assigned to him or her. 

35 Claims 

How is a creditor’s claim submitted and what are the time 
limits? How are claims disallowed and how does a creditor 
appeal? Can claims for contingent or unliquidated amounts 
be recognised? Are there provisions on the transfer of claims 
and must transfers be disclosed? How are the amounts of 
such claims determined? 

A liquidator is obliged to give at least 28 days’ notice of any deadline for 
creditors to prove any debts or claims. In practice, the initial deadlines 
published by the liquidator are longer than the statutory period and 
may be extended one or more times for the benefit of all the creditors 
or a specific creditor or group of creditors. A claim is typically proven by 
a creditor through an affidavit (which is known as a proof ). The affidavit 
typically includes:
• the creditor’s name and address;
• a statement of account showing the particulars of the debt;
• specific vouchers, if any; and
• a statement verifying whether the creditor is or is not a secured 

creditor.

Under the Companies Winding Up Rules, the liquidator is obliged to 
examine any proof of debt lodged with him or her and the grounds of 
the debt and in writing admit or reject it, in whole or in part, or require 
further evidence in support of it. If the liquidator rejects a proof, he or 
she must state in writing to the creditor the grounds of rejection.

If a creditor or contributory is dissatisfied with the decision of the 
liquidator in respect of a proof, the court may, on the application of the 
creditor, reverse or vary the decision. An application to reverse or vary 
the decision of the liquidator in a winding up by the court rejecting a 
proof sent to him or her by a creditor, will not be entertained, unless 
notice of the application is given before the expiry of 28 days from the 
date of the service of the notice of rejection.

No provisions exist that prevent the sale or transfer of any claim 
against an insolvent’s estate.

With regard to the question related to contingent or unliquidated 
amounts, yes such claims can be recognised. Such claims, however, 
would have to be assessed by the court.

Furthermore, a claim for a discounted amount can be enforced for 
its full value and interest can be claimed after insolvency proceedings 
have commenced.

36 Set-off and netting

To what extent may creditors exercise rights of set-off or 
netting in a liquidation or in a reorganisation? Can creditors 
be deprived of the right of set-off either temporarily or 
permanently? 

Contractual rights of set-off prior to liquidation are binding and will be 
given effect by the liquidator.

37 Modifying creditors’ rights

May the court change the rank (priority) of a creditor’s claim? 
If so, what are the grounds for doing so and how frequently 
does this occur?

Subject to the statutory provisions providing for the priority of certain 
claims over others, a creditor may apply to the court to have the liquida-
tor’s decision as to the priority of his or her claim varied. If, for instance, 
a creditor believes that he or she has an enforceable security interest in 
some asset of the debtor’s, but the liquidator disagrees and proposes 
to treat that creditor as unsecured, the court may hear and resolve that 
dispute. However, other than determining which class of claims any 
particular claim belongs to, the court is not empowered to change the 
priority of claims.

38 Priority claims

Apart from employee-related claims, what are the 
major privileged and priority claims in liquidations and 
reorganisations? Which have priority over secured creditors? 

According to the Companies Act and the International Business 
Companies Act, the following claims are paid in priority to all other 
debts, including those subject of security charges:
• costs and expenses of the winding up;
• statutory rates, taxes, assessments or impositions, fees payable 

under the insolvency acts, duties and penalties under the Stamp 
Act, licence fees payable under regulatory laws;

• employees’ wages, salaries and gratuities; and
• amounts due in respect of personal injuries to employees accruing 

before winding up.

All other debts rank equally among themselves and are to be paid in full 
satisfaction (or in fair distribution of the remaining assets).
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39 Employment-related liabilities 

What employee claims arise where employees’ contracts 
are terminated during a restructuring or liquidation? What 
are the procedures for termination? (Are employee claims 
as a whole increased where large numbers of employees’ 
contracts are terminated or where the business ceases 
operations?)

Employee claims such as wages of employees earned prior to the com-
mencement of winding-up proceedings are referred to as preferential 
payments. 

Under the Employment Act, 2002 a redundancy payment would 
also be referred to as a preferential payment in a liquidation. The 
amount recoverable is dictated by the Act. Factors considered are years 
of service, and position held by the individual being made redundant. 
Under the 2017 amendments to the Employment Act, before making 
an employee redundant, an employer is obligated to:
• inform the recognised trade union or the employee’s representative 

of the situation giving rise to the redundancy and provide a written 
statement detailing the reasons why dismissal is contemplated;

• discuss the redundancy with the trade union or employee’s repre-
sentative; and

• consult with the Minister of Labour regarding the redundancy.

In addition, under the Industrial Relations Act, 1971, there is a Code 
of Industrial Practice that gives guidance when making an employee 
redundant. Although the code is not legally binding, it is a manner by 
which the employers may do everything in their power to ensure redun-
dancy is done in a fair, professional and cordial manner.

According to the Code, employers should:
• give as much warning as practicable to the employees concerned as 

well as to the Ministry of Labour;
• consider introducing a scheme for voluntary redundancy, retire-

ment and transfer to other establishments within the undertaking;
• establish which employees are to be made redundant and the order 

of discharge;
• offer to help employees in finding other work, in cooperation with 

the Ministry of Labour; and
• decide how and when to make the facts public.

40 Pension claims

What remedies exist for pension-related claims against 
employers in insolvency or reorganisation proceedings and 
what priorities attach to such claims? 

Health insurance premiums or unpaid pension fund contributions of 
employees are preferential debts. After payment for costs of the liq-
uidation, such debts are to be paid in full. If, however, the assets of 
the company are insufficient, they will be paid out equally out of the 
amount available. The Bahamas has no social security regime so all 
pension schemes are private. Bahamian companies do not generally 
administer their own pension plans, so other than the issue of unpaid 
contributions due from the employer, actuarial deficiencies in pension 
assets rarely arise, save when the pension plan administrator is itself 
the debtor. 

41 Environmental problems and liabilities

Where there are environmental problems, who is responsible 
for controlling the environmental problem and for 
remediating the damage caused? Are any of these liabilities 
imposed on the insolvency administrator personally, secured 
or unsecured creditors, the debtor’s officers and directors, or 
on third parties?

If the company is responsible for environmental issues and that liabil-
ity is proven, then the Ministry of the Environment and Housing may 
recover the value of the liability from the debtor by proving in the liq-
uidation. However, the Ministry will be treated as one of the unsecured 
creditors of the company and the claim will enjoy no special priority.

42 Liabilities that survive insolvency or reorganisation 
proceedings

Do any liabilities of a debtor survive an insolvency or a 
reorganisation? 

If insolvency proceedings against a debtor company are brought to a 
conclusion by the dissolution of the company, any remaining debts or 
liabilities are extinguished along with the company. If the company sur-
vives the liquidation proceedings for any reason, its liabilities survive. 
Because reorganisation of a company in this sense is a private, out-
of-court process, it cannot affect the liabilities of a company save by 
means of a binding agreement between the company and its creditors. 

43 Distributions

How and when are distributions made to creditors in 
liquidations and reorganisations?

The timing and amount of distributions to creditors are matters left 
largely to the discretion of the liquidator, subject to the supervision 
of the court. Generally, no distributions are made unless all creditor 
claims have been received and dealt with, but on occasion a liquidator 
may seek the leave of the court to make an interim distribution while 
making provision for unresolved claims. Generally, the court prefers 
that the liquidator not maintain long-term custody of large sums of 
assets not necessary for the payment of preferential debts or expenses. 

The liquidator is also obliged to give notice of his or her intention 
to declare and distribute a dividend. The liquidator must give 21 days’ 
notice stating how the dividend is proposed to be distributed.

The notice must contain particulars with respect to the company, 
and its assets and affairs, as will enable the creditors to comprehend 
the calculation of the amount of the dividend and the manner of its 
distribution.

Security

44 Secured lending and credit (immoveables)

What principal types of security are taken on immoveable 
(real) property?

The principal types of security taken on immoveable property include 
legal and equitable mortgages, and fixed and floating charges.

45 Secured lending and credit (moveables)

What principal types of security are taken on moveable 
(personal) property?

The most common forms of security taken on moveable property 
include liens, chattel mortgages, debentures and hypothecations.

Clawback and related-party transactions

46 Transactions that may be annulled

What transactions can be annulled or set aside in liquidations 
and reorganisations and what are the grounds? Who can 
attack such transactions? 

Any transaction or disposition of the assets of the company which is 
made while the company is insolvent within the meaning of the stat-
ute; within six months preceding the commencement of insolvency 
proceedings; and with the intent of giving one creditor of the company 
a preference over the others, is deemed invalid. 

Also, any disposition of property made at an undervalue with the 
intent to defraud the creditors of an insolvent company is voidable at 
the instance of the official liquidator of the company. The burden of 
proving the intention to defraud creditors falls on the liquidator and he 
or she must take action to void the transaction within two years of its 
date.    

Further to this, under the Fraudulent Dispositions Act, every dis-
position of property made with an intent to defraud and at an under-
value will be voidable at the instance of the creditor. An application to 
set aside any such disposition must be brought within two years.
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47 Equitable subordination

Are there any restrictions on claims by related parties or 
non-arm’s length creditors (including shareholders) against 
corporations in insolvency or reorganisation proceedings? 

No such restriction exists in our jurisdiction, although creditor claims 
submitted by related parties will be subject to additional scrutiny by the 
liquidator and the court to ensure that the claims do not arise from any 
breach of fiduciary duties owed to the debtor by a director, for example. 

Groups of companies

48 Groups of companies

In which circumstances can a parent or affiliated corporation 
be responsible for the liabilities of subsidiaries or affiliates? 

Each company in a group of companies is regarded as a separate legal 
entity possessed of separate rights and liabilities. As such, a parent or 
affiliated corporation would not be responsible for the liabilities of sub-
sidiaries or affiliates, save in circumstances where the parent had spe-
cifically guaranteed the debts of the subsidiary.

49 Combining parent and subsidiary proceedings

In proceedings involving a corporate group, are the 
proceedings by the parent and its subsidiaries combined for 
administrative purposes? May the assets and liabilities of the 
companies be pooled for distribution purposes? 

Under the Rules of the Supreme Court of the Bahamas, actions can 
be consolidated. This is allowed when there are common questions 
of law or fact where relief claim arises under the same matter or cir-
cumstances. However, there is no rule providing for the pooling of the 
assets of a parent and subsidiary in liquidation, although obviously the 
shares of the subsidiary may be assets available for recovery and distri-
bution in the liquidation of the parent. Therefore, it is conceivable that 
the liquidation proceedings in respect of a parent and subsidiary would 
be consolidated, but the assets would not be pooled. 

International cases

50 Recognition of foreign judgments

Are foreign judgments or orders recognised and in what 
circumstances? Is your country a signatory to a treaty on 
international insolvency or on the recognition of foreign 
judgments? 

The Bahamas is not a signatory to any treaty on international insolvency 
or the reciprocal enforcement of judgments. However, legislation does 
provide for the reciprocal enforcement of judgments from the UK 
and nine other countries, all members of the British Commonwealth. 
Judgments from these countries can simply be registered with the 
Supreme Court and then enforced as though they were Bahamian judg-
ments. To enforce unpaid judgments from other countries, it is neces-
sary to commence fresh proceedings in the Bahamas based on the debt 
represented by the unpaid judgment. For this purpose it is necessary 
that the judgment debtor be within the jurisdiction. Only a limited 
number of defences are available to the judgment debtor, and sum-
mary judgment can usually be obtained in such cases. 

There is also some brief legislation concerning the recognition of 
foreign insolvency proceedings, whereby a liquidator of a foreign com-
pany may be recognised as such by the Bahamian court and armed 
with sufficient authority to recover assets of the company that may be 
within the jurisdiction. The Bahamas will not recognise a liquidator 
appointed by a foreign court over a Bahamian company, nor give effect 
to any orders out of the proceedings pursuant to which the liquidator 
was appointed.  

51 UNCITRAL Model Law

Has the UNCITRAL Model Law on Cross-Border Insolvency 
been adopted or is it under consideration in your country?

The Bahamas is not presently a signatory to the UNCITRAL Model Law 
on Cross-Border Insolvency. It is currently being considered. 

52 Foreign creditors

How are foreign creditors dealt with in liquidations and 
reorganisations?

No distinction is made between foreign and domestic creditors in 
Bahamian insolvency proceedings. 

Update and trends

In 2015, the Bahamian economy was severely impacted by the failure 
of the Baha Mar resort to open after nearly three years of construction 
and innumerable delays. The US$3.45 billion resort was the largest ever 
inward direct investment in The Bahamas and, when complete, was 
set to be the largest capacity resort in the Caribbean. It was expected to 
create approximately 5,000 new, much-needed jobs. A condition of the 
financing obtained by the original developer from the Export Import 
Bank of China (a state-owned Chinese bank), was that the construction 
would be carried out by China State Construction & Engineering (also a 
state-owned Chinese entity). The project was brought to 97 per cent of 
completion at which time construction was abruptly stopped, with the 
remaining loan facility inadequate to fund completion and each side 
blaming the other for the delays and increased costs that brought the 
circumstances about.

Bahamian insolvency laws do not include any mechanism by 
which debtor companies may seek the temporary protection of the 
courts while they restructure in the hope of returning to solvency. Of 
the group of 15 companies through which the Baha Mar project was 
being developed, 14 were Bahamian entities and one a Delaware entity. 
The original developer sought the protection of the Delaware court 
under Chapter 11 of the US Bankruptcy Code for all the companies, 
on the basis that they were all related, and applied to the Bahamian 
court, relying on the doctrine of universality, for orders recognising the 
Delaware proceedings and giving effect to, inter alia, the automatic stay 

issued by the Delaware court upon the commencement of proceedings. 
These efforts were unsuccessful, in that the Bahamian court found 
that it had no jurisdiction to make the orders sought, and the Delaware 
court dismissed the proceedings commenced there in favour of insol-
vency proceedings in the Bahamas. Ultimately, the Export Import Bank 
of China exercised its extensive rights under the financing agreement 
and is in the process of selling the project at a very substantial loss. It 
appears the original developer will have suffered a loss of nearly US$1 
billion, a result that many view as highly unsatisfactory and unfair in all 
the circumstances.

The Baha Mar proceedings highlighted the need for some sort of 
restructuring mechanism in Bahamian insolvency law. At present, the 
law provides for nothing but winding up and dissolution of insolvent 
companies, a process that rarely produces satisfactory results for any 
of the parties involved. One factor that attracted considerable public 
comment during the months of litigation was how difficult it appears to 
be to actually bring winding-up proceedings to any sort of conclusion, 
still less a satisfactory one. There are several liquidations ongoing in the 
Bahamas that are now more than 40 years old, the original liquidators 
appointed by the court having died or retired and been replaced several 
times. There is growing support at the Bar and in the business commu-
nity for a revamp of Bahamian insolvency laws to address both the need 
for a restructuring mechanism and for more efficient and cost-effective 
winding-up procedures generally.
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53 Cross-border transfers of assets under administration

May assets be transferred from an administration in your 
country to an administration of the same company or another 
group company in another country?

Under the current insolvency regime, no statute addresses specifically 
whether or not assets can be transferred from a domestic administra-
tion to a foreign one. If the debtor company that owns the assets is 
Bahamian, the answer is almost certainly no, in that Bahamian rules 
do not allow for the recognition of foreign proceedings in which a 
Bahamian company is being liquidated, or of any appointees of those 
proceedings. If a foreign company is the subject of insolvency proceed-
ings in the Bahamas, and related insolvency proceedings are com-
menced abroad, either in respect of the debtor company, its parent or 
the corporate group of which it is a member, it is conceivable that the 
Bahamian court would order that the Bahamian proceedings be stayed 
and the assets of the foreign company be transferred into the posses-
sion and control of the foreign administration, particularly where that 
would appear generally more efficient and more likely to produce a 
favourable result for creditors. There is legislation that provides for 
international cooperation in insolvency matters.

54 COMI

What test is used in your jurisdiction to determine the COMI 
(centre of main interests) of a debtor company or group 
of companies? Is there a test for, or any experience with, 
determining the COMI of a corporate group of companies in 
your jurisdiction?

No such test exists in this jurisdiction.

55 Cross-border cooperation

Does your country’s system provide for recognition of 
foreign insolvency proceedings and for cooperation between 
domestic and foreign courts and domestic and foreign 
insolvency administrators in cross-border insolvencies 
and restructurings? Have courts in your country refused to 
recognise foreign proceedings or to cooperate with foreign 
courts and, if so, on what grounds? 

Under the Companies Act, upon application of a foreign representative 
(that is, a liquidator, trustee or other official appointed in respect of a 
debtor for the purposes of foreign proceedings), the court may make 
orders ancillary to foreign proceedings for the purposes of:

• recognising the right of a foreign representative to act on behalf of 
a debtor jointly with a qualified insolvency practitioner;

• enjoining the commencement or staying the continuation of legal 
proceedings against a debtor;

• staying the enforcement of any judgment against a debtor;
• requiring a person in possession of information relating to the busi-

ness or affairs of a debtor to be examined by and produce docu-
ments to its foreign representative;

• ordering the turnover to a foreign representative of any property 
belonging to a debtor; and

• granting such other relief as it considers appropriate.

Such relief will only be made available if certain statutory criteria are 
met.

The court, when making any ancillary relief in relation to the for-
eign representative must take into consideration the just treatment of 
all holders of claims against or interests in the debtor’s estate regard-
less of domicile, and comity. There are also other criteria that the 
court must take into consideration. Accordingly, the court will address 
matters concerning foreign creditors in a just and equitable manner 
according to the circumstances of the matter.

In the Bahamas, grounds on which the courts have refused to rec-
ognise foreign proceedings are:
• the court had no power at common law or under any applicable 

statute to impose a stay on security enforcement;
• recognition of the foreign proceedings would have created an ineq-

uitable result that would have skewed the usual priorities in the dis-
tribution process; or

• the order sought to be recognised was contrary to public policy 
according to preferential treatment to an unsecured creditor.

56 Cross-border insolvency protocols and joint court hearings

In cross-border cases, have the courts in your country entered 
into cross-border insolvency protocols or other arrangements 
to coordinate proceedings with courts in other countries? 
Have courts in your country communicated or held joint 
hearings with courts in other countries in cross-border cases? 
If so, with which other countries?

We are not aware of any arrangements entered into between courts in 
the Bahamas and those in other jurisdictions to coordinate proceed-
ings or agree protocols. However, the Bahamian court has ample juris-
diction to make such arrangements when and if they should appear 
necessary.
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